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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of counsel appointed by the Court to represent appellant, 
the questions presented are: 

1. Whether the District Court erred in permitting the Assistant 
United States Attorney to cross-examine appellant as to alleged statements made 
by one Fields at the time of appellant's arrest, on the basis that they were made 
in his presence. 

2. Whether the District Court erred in permitting the Government to 
present rebuttal testimony by the police officer and the complaining witness as 
to statements made by one Fields at the time of appellant's arrest, upon the 
mere showing that the statements were made in appellant's presence, without 
any evidence of any adoptive admission by appellant in respect thereto. 


3. Whether the District Court erred in failing to caution the jury 


against trusting overmuch to the accuracy of such testimony. 
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STATEMENT 
This is an appeal from convictions and sentences imposed against 
appellant upon a jury verdict of guilty on charges of robbery, and of simple assault 


(as a lesser included charge in a charge of assault with a dangerous weapon). The 


District Court authorized appellant to prosecute his appeal in forma pauperis. 


Counsel was appointed by this Court to represent appellant. 
JURISDICTIONAL STATEMENT 
This Court has jurisdiction under Section 1291, Title 28, United States 
Code, the same being from final judgment of the United States District Court for 
the District of Columbia. The judgment was entered on August 6, 1964. Appellant's 
affidavit in support of application to proceed without prepayment of costs was filed 


and granted, and the appeal noted on August 7, 1964. 


STATEMENT OF CASE 

The indictment contained two counts. The first count charged 
appellant with robbery (22 D.C, Code 2901) on or about March 6, 1964 by taking 
$180.00 in money from Willie C. Wheeler; and the second count charged appellant 
with assault on Willie C. Wheeler with a dangerous weapon on or about March 6, 
1964, the weapon being a sharp instrument exact description of which was 
unknown to the Grand Jury. The District Court, upon affidavit of appellant of 
inability to pay costs, etcetera, appointed counsel to seonegent dopelianl: A plea 
of not guilty was entered. The case duly came on for trial and was heard on 
June 8 and 9, 1964. 

The complaining witness, Willie C. Wheeler, testified that on the 
evening of March 5, 1964 he had gone to the wrestling matches at Fourteenth 
and W Streets, Northwest; and that he left there about 11:08 p.m. and went to 
Ninth and New York Avenue, Northwest, toa place called The Safeway, a beer 
parlor, arriving about 11:20 or 11:30 p.m. (Tr. 4-5). He drank three beers. 
He had approximately $180.00 on him, having been vaia that day and having drawn 
$60. 00 out of savings ''we had in the bureau" to pay Beek taxes, having the money 
in his lefthand pocket, and having taken the same out to pay for the beer in the 
beer parlor (Tr. 5-6), He left the beer parlor a few sides to 12:00 midnight, 


and walked outside and looked at the clock. He walked in the place next door and 


looked around a few minutes and then left. He looked at the theater to see what was 


playing; and then he walked on across the street and started home (Tr. 6-7). He 


lived at 1026 Eighth Street, Northwest (Tr. 3). He stated that he walked into 
the park which has the library at Ninth and New York Avenue and was a short cut 
for him to go home; that he had the money on him while walking through the park 


on March 6, 1964; and that he was walking through the park, whistling and almost 
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to his cutting out place when "all of a sudden two guys attacked me" (Tr.7). One 
of the men tried to get in his pocket, so he started to wrestle with him and they 
fell to the ground. The man told him "Don't make a speech, all we want is your 
money" and the man had something in his hand and started striking him in the face, 
cutting his face. He was trying to hold the man's hand and fighting with the other 
hand, and the man told the other man "he has his money in his left-hand pocket. 
Get it out.'' The other man got in his pocket and then told the man who was striking 
him "I have the money so let's cut''; and they got away. Wheeler screamed and 
hollered but there was no police to be seen at the time (Tr. 7-8). He went to 

No. 2 precinct and made a report (Tr. 8-9). There were street lights and also 
lights on the building, and there was pretty fair light there(Tr. 9). 

About 2:00 o'clock in the afternoon of the same day, March 6, Wheeler 
went back to the beer parlor, and was drinking a beer and talking to another fellow 
when, as he said, "all of a sudden this fellow came in, and he saw me and broke 
and ran out of the place". He guessed that he recognized him; and he jumped up 
and came out of the place. The man had gone on down the street in the traffic, 
and he saw a Park Police officer across the street and ran over to him and told 
him what had happened. The officer jumped in his car and by this time the man 
had gone into the D.C. Annex Hotel on New York Avenue (Tr. 9-10). The man 
was arrested and was identified by Wheeler as the one who struck him and was 
beating him at the time of the robbery. He was identified in Court as the 
defendant (appellant) (Tr. 11). 

The Government also called Private Robert H. Digulimio of the U. S. 


Park Police (Tr. 37), who testified that he was in the Mount Vernon Square Park 


about 2:40 p.m. on March 6, 1964 when Willie C. Wheeler came up to him with 
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a complaint and pointed to an individual then about 25 yards or so away, walking 
briskly west on K Street (Tr. 37-39). He got in the car'with Wheeler and 
proceeded west on K Street, keeping the individual in ew: and the individual 
proceeded on to New York Avenue and went into the D. C, Annex Hotel (Tr. 39). 
He went in the hotel and placed the individual under arrest, and identified the 
individual in Court as the defendant (appellant) (Tr. 39-40). He did not search 
appellant but took him to No. 2 precinct, where he was booked (Tr. 40-41). 
When arrested, appellant did not have any knife, gun or brass knuckles on him 
(Tr. 42-43). 

This concluded the Government's case; and counsel for defendant 
(appellant) moved for a judgment of acquittal "for the reason that the government's 
evidence only indicates identity without any corroboration". The Court denied 
the motion (Tr. 43). 


Appellant took the stand and testified in his own behalf ( Tr. 44). He 


testified that on March 5 and 6, 1964 he lived at the D.C. Annex Hotel, 904 New 


York Avenue, and was employed at the Steak InA Sack in Arlington, Virginia 

(Tr. 44-45). He went over to his place of employment on March 6 and borrowed 
$12.90 on his salary (Tr. 45-46). He worked the night of March 5, working from 
3:00 o'clock until around 11:00 (Tr. 46-47). He took the bus and rode to 
Pennsylvania Avenue where he got off and walked to New York Avenue (Tr. 47-48). 
He did not go to the Safeway Bar and Grill on March 6 (Tr. 49). "The next day" 
he was sleeping until around 11:30 or 12:00 and then he got up, went out and ate 
lunch and went to work. He worked that Thursday but not that Friday as he was 
arrested on Friday (Tr.49). He was arrested about 3:00 o'clock, and prior to that 
had been out to borrow $12.90 after which he came back to Washington; and then 
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he went to pay his room rent and went over and met Fields. He started in the 
Safeway, and Fields suggested drinking some beer; but he said he would rather 
drink whiskey and went in the whiskey store (Tr. 50). They went in the whiskey 
store, and he came out and the two of them were going to go up to the room to 
take a drink when "in comes this guy with the police" (Tr. 51). The arresting 
police officer took him to No. 2 precinct where he was searched, and he had 
$2.79 on him, having paid $7.00 and some change for rent plus buying the 
whiskey. He did not have a knife or brass knuckles or anything except a 
transistor radio and his wallet (Tr.52-54). He did not attack Willie C. Wheeler 
on March 5 or March 6 (Tr. 54). He did not rob Wheeler at that time, the first 
time he saw Wheeler was when he came in the hotel (Tr. 55). 

On cross examination, appellant testified that he got home on the 
night of March 5 about 20 minutes past 12:00 o'clock; that he had no roommate, 
sleeping by himself; and that when he was arrested Fields was with him but was 
not his roommate ( Tr. 62-63). He was then asked a number of questions as to 
whether Fields talked with the police officer at the time of his arrest and as to 
whether Fields told the police officer, in his presence, that Fields lived with 
him, that Fields got home after 12:00 o'clock and he wasn't home and that Fields 
did not know where he was on the previous night (Tr. 63-67), to which he stated 
that Fields said that he had been with Fields all night (Tr. 63), that Fields never 


did live with him (Tr. 64), and that if Fields did make such statements he did not 


hear him (Tr. 66,67). Counsel for appellant objected "to this whole line of 


questioning because it is purely hearsay"; but the Court overruled the objection 
stating that it was considered proper cross examination (Tr. 65). Appellant 


admitted several convictions in North Carolina, the District of Columbia and 
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New York during the period from 1946 to 1962 (Tr. 70-72). He pled guilty on 
all of those charges and did not go to trial (Tr. 73). | 

By agreement, rebuttal testimony was paeaeniee out of turn so that 
defendant could present a witness later when she arrived. The Government 
then called Officer Digulimio back to the stand and he testified that at the time 
he first saw defendant (appellant) and kept him under eheeauans defendant was 
not in the company of anyone else (Tr. 80-81). He saw Fields in the D.C. Hotel 
Annex when defendant was arrested, and Fields was not with defendant when he 
observed defendant; and that defendant did not go into a liquor store (Tr. 81-82). 
He testified that Fields made a statement to him in the presence of the defendant, 
saying that he could verify the whereabouts of defendant the night before but that 
that midnight into the morning he didn't know where deféndant was as he didn't 
come in at all ( Tr. 82). : 

Appellant's counsel then called Eileen Croson, secretary of Steak InA 
Sack Shoppes, Incorporated (Tr. 89), who testified that Les kept the employment 
records, and that the records on Lester Cannady indicated that he worked on 
March 2 and March 3, and that a check was made out ae him on March 5 in the 
amount of $12.71 (Tr. 90), and that the records were kept in the ordinary course 
of business (Tr. 91). On cross examination she testified that the records indicated 
that Cannady (appellant) did not work on March 4 and 5 and that he was no longer 
employed there (Tr. 91). The records indicated that he worked from 3:00 p.m. 
to 11:00 p.m. (Tr. 91). 

The Government then called the complaining witness Willie C. Wheeler 


in rebuttal (Tr. 92), and he testified that at the time appellant was arrested at 


the D.C. Hotel on March 6 another individual by the name of Fields was in the 
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lobby, and that Fields, while with defendant, stated in response to a question 
by the officer that he, Fields, was with defendant the following night but that 
he didn't know where appellant was last night,but said the night before he did 
know where he was as they were together (Tr. 92-93). 

At this point both Government and defense rested. Counsel for 
defendant moved for a judgment of acquittal, which the Court treated as a 
renewal of the prior motion, and the Court denied the motion (Tr. 94). Counsel 
for appellant moved for a judgment of acquittal on Count 2 because the Government 
had failed to establish its case by proving any use of an instrument (Tr. 96); but 
the Court thought there was some evidence on that and then indicated that a charge 
would be given on the lesser included offense of simple assault (Tr. 96-98). 

The Court charged the jury ( Tr. 99-114). No objection was made to 
the charge as given (Tr. 113-14); but the charge does not contain any instructions 
to the jury, or admonition, regarding the testimony respecting statements made 
by Fields which were brought out or inquired of in cross examination of appellant 
and testified to ja febuial testimony of Officer Digulimio and complaining witness 
Wheeler. 

The jury returned a verdict of guilty on Count 1 as charged and of 
guilty on the lesser included offense of simple assault under Count 2 (Tr. 115). 

The Court sentenced appellant to imprisonment for a term of four 
years to twelve years on Count 1 and for one year on Count 2, the said sentences 


to run concurrently. Defendant (appellant) filed an affidavit in support of an 


application to proceed without prepayment of costs, stating that "All matters 


appearing of record which, after a careful examination, will reveal errors 


committed at trial" as the basis upon which he felt entitled to redress on appeal; 


es 


and the trial Court entered an order on August 7, 1964 authorizing an appeal 
without prepayment of costs and providing for the transcript to be prepared 
as a part of the record. 3 

STATEMENT OF POINTS 

In the opinion of counsel appointed by this Cou to represent 

appellant the points that should be considered on this appeal are these: 

1. The District Court erred in permitting the Assistant United States 

Attorney to interrogate appellant, on cross-examination, laa to statements 
allegedly made by one Fields to the Police Officer, in appellant's presence, at 
the time of appellant's arrest, as to his not seeing appellant the night before (the 
night of the crime) at the hotel where both he and appellant then lived, or as to 
appellant not coming "home" that night, when - : 

(a) Timely objection was made to the "whole line of questioning 
because it is purely hearsay". | 

(b) Appellant had not testified on direct examination that he saw 
Fields at the D.C, Annex Hotel when he arrived there, as he testified, 
about 12:30 a.m. the prior night; and he had testified, on cross-examination, 
that he had no roommate. 

(c) The questions improperly created an impression that Fields 
contradicted appellant's testimony that he went to the hotel about 12:30 a.m. 
the night before (the time of the crime), without calling Fields as a witness 
subject to cross-examination or laying any foundation of inability to 
produce him as a witness, in a case in which the credibility of appellant's 


testimony was critical. 


2. The District Court erred in permitting Officer Digulimio and 
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complaining witness Wheeler, respectively, to testify, on rebuttal, as to 
statements allegedly made by one Fields to Officer Digulimio, in appellant's 
presence at the time of his arrest, that Fields did not know where appellant 
was the night before as he didn't come in at all, or that appellant had not come 
home yet when Fields got in after midnight, when - 

(a) Appellant had testified that he did not hear any such statements 
by Fields. 

(b) No attempt was made to establish that appellant heard the alleged 
statements and agreed to or acquiesced in the same, as would be required 
to constitute on adopted or implied admission. 

(c) The hearsay testimony improperly contradicted appellant's 
testimony that he went to the D,C, Annex Hotel about 12:30 a.m. the night 


before (the time of the crime) without any opportunity of cross-examination 


on the truth or reliability of the "facts" in the alleged statement. 


(a) No foundation was laid for receiving the hearsay testimony under 
any of the recognized exceptions to the hearsay rule. 
(e) The only evidence of appellant's guilt was the later identification 
by the complaining witness Wheeler, and the credibility of appellant's 
testimony that he walked directly from the bus stop to the D.C. Annex Hotel, 
arriving there about 12:30 a.m. - when the crime was committed, was 
critical to appellant's right to a fair trial. 
3. The District Court erred in failing to caution the jury against 
trusting overmuch to the accuracy of the statements allegedly made by Fields 
and presented by witnesses Digulimio and Wheeler upon their recollections of 


the same. 


SUMMARY OF ARGUMENT 

Over objection, the District Court allowed cross-examination of 
appellant as to contradictory statements allegedly made by one Fields "in his 
presence”, and then the Government introduced rebuttal testimony by the 
Police Officer and the complaining witness as to the statements made by Fields 
at the time of appellant's arrest. But no attempt was ease to show any adoption 
of the statements by appellant, and there was no basis for receiving this hearsay 
testimony. The alleged statements of Fields tended to contradict appellant in his 
alibi defense without affording him the right of being Gens perce by the witnesses 
against him and of having the privilege of cross- weverinatin on the truth or 
reliability of the alleged statements. Appellant's credibility was critical to his 
defense, and thus was unfairly and improperly prejudiced. 

ARGUMENT 

(With respect to this argument, appellant desires the Court to read 

the following pages of the reporter's transcript: Tr. 62-67; 82-83; 92-93; 99-114.) 


All of the points presented by counsel herein relate to the admission 


of hearsay evidence upon a critical issue in the case, that is, the alleged 


statements made by one Fields to the effect that he had arrived at the D.C. Annex 
Hotel, where he and appellant then resided, about midnight or shortly after 
midnight the night before appellant was arrested, which aaa approximately the 
time of the robbery and assault complained of by the complaining witness herein, 
and that appellant was not there or did not come in that aight, as differently 
related by the police officer and the complaining witness in their respective 
rebuttal testimony. The first point relates to the cross examination of appellant 


on the subject, the second point relates to the admission of the rebuttal testimony 
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by the police officer and the complaining witness, and the third point relates 
to the failure of the Court to admonish or caution the jury against trusting 
overmuch to the accuracy of such testimony. Since they are so interrelated, 
counsel will discuss them in one topic of argument. 

Objection was duly made by counsel for appellant to the "whole line 
of questioning" on cross-examination of appellant "because it is purely hearsay". 
The court overruled the objection, with the expression of the opinion that it was 
proper cross-examination. This plainly indicated that the Court considered the 
subject matter appropriate for presentation, and undoubtedly accounts for the 
failure of counsel to make objections later when the rebuttal testimony was 
presented by the police officer and the complaining witness, respectively. It is 
submitted that the ruling of the Court on the objection to the cross-examination 
of appellant should be deemed to extend to the entire subject matter; but if the 
Court should have any question about failure to make specific objections to the 
rebuttal testimony on the subject, it is submitted that the point in respect thereto 
should be considered as "plain error" under Rule 52(b) Fed. R.Crim.P. The same 
applies to the failure of the Court to give any admonition or word of caution to the 
jury against trusting overmuch to the accuracy of such testimony, since no such 


instruction was sought or given. Cf. Naples v. United States (No. 18186, 


decided November 9, 1964) U.S. App. D.C. : 


The basis for the District Court's opinion that the interrogation of 
appellant regarding statements allegedly made by Fields as being proper cross-~ 
examination does not appear. The Assistant United States Attorney made no 
reply to the objection that indicates the basis for claiming such cross-examination 


to be proper; and the only key is to be found in the questions themselves which 
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stressed statements made "in the presence" of appellant. Except as "the presence” 
of the defendant may be an essential part of an adoptive admission, it does not 
establish any premise for making hearsay testimony admissible. "But there 

are some decisions, and it is often assumed, that anything said in the presence 

of a party is admissible against him. For such a doctrine there is not the 

slightest theoretical foundation. '' Morgan, Admissions, 12 Wash. L. Rev. 181 
(1937, citing comment, 43 Harv. L. Rev. 289 (1929); and Maguire, Adoptive 
Admissions in Massachusetts, 14 Mass. L.Q. (May, 1929). 

The question of adoptive admissions was recently before this Honorable 
Court in Naples v. United States, supra. This Honorable Court there held that 
testimony of adopted statements of another person "may be let in under this 
exception if it clearly appears that the accused understood and unambiguously 
assented to those statements." The Court held that the question of fact whether 
the party's conduct manifested his assent to the screen? of the other person is a 
preliminary question for the judge, and unless the judge 60 finds the statement 
should be excluded. : 

In this case, no adopted admission - express or implied - was 
established. Appellant had not testified on his direct epigiinetion that he saw 
Fields when he arrived at the hotel at the time in question; and he denied on cross- 
examination that he and Fields were roommates. When pressed on cross- 
examination, appellant said that if Fields had made such a statement he did not 
hear it. When the police officer and the complaining witness, respectively, 
testified on rebuttal, neither one gave any indication whatsoever of any expression, 


reaction or failure to respond on the part of appellant -each of them merely saying 


that the statement was made by Fields in the presence of;appellant. It thus seems 
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to counsel that the alleged statements of Fields were not presented as being 
anything which appellant adopted, expressly or by implication; but rather were 
statements presented as hearsay contradiction of his testimony that he went to 
the hotel about 12:30 a.m. on the night in question. Neither the cross-examination 
nor the rebuttal evidence can be sustained on the ground of being an adoptive 
admission by appellant. 

It should be borne in mind that the sole testimony linking appellant to 
the crimes charged against him was the identification of the complaining witness 
on the afternoon of March 6, 1964, immediately preceding appellant's arrest. 
The complaining witness' testimony of the alleged crimes committed upon him 


was not corroborated in any respect, not even including the alleged reporting 


of the same to police precinct No. 2. Appellant denied that he committed the 


robbery or the assault on the complaining witness, and testified that he had 
worked during the afternoon and evening of March 5, that he had gotten off work 
around 11:00 o'clock, had taken a bus from Baileys Cross Roads in Virginia and 
had ridden it to the terminal point on Pennsylvania Avenue, where he got off and 
walked to the D.C. Annex Hotel at Ninth and New York Avenue, arriving there 
around 12:30 a.m. He said he walked directly to the hotel. This was about the 
same time that the complaining witness says the crimes were committed upon 
him in the park nearby. There were a number of contradictions in the evidence, 
and appellant's credibility was critically involved. He admitted several prior 
convictions, upon charges to which he said he pled guilty. The police officer had 
contradicted his statement that he and Fields had walked up the street together 
and entered the D.C. Annex Hotel together just prior to the arrest. The 


employer's records disputed his claim that he hag worked on the evening of 
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March 5, but the employer's record indicated that he had been paid approximately 
the amount which he said he had gone over and "borrowed" ch the afternoon of 
March 6, arid he apparently had only $2.79 at the time of his arrest, which 
hardly seemed compatible with the robbery of $180.00 a few hours before, even 
if divided between two accomplices. Against this background, anything which contra- 
dieted his testimony respecting his activities or is venieme at the time of the 
alleged crime was very damaging to his defense. Presumably that is why the 
Assistant United States Attorney interrogated appellant on cross-examination 
and presented the rebuttal evidence upon the alleged statements made by Fields. 

It seems perfectly clear that both the cross-examination and the 
rebuttal testimony created an impression that Fields contrhdicted appellant's 
testimony that he went to the hotel about 12:30 a.m. the night before - the time of 
the crime - without calling Fields as a witness to testify ta such facts, if indeed 
he would have so testified, and subjecting him to cross-examination on the basis 
for, or accuracy of, such statements. The truth or reliability of the statements 
said to have been made by Fields, and not the fact that he made them, was the 
real issue in respect to. such testimony; and appellant was deprived of his right 
of cross-examination thereon - a right deemed fundamental to a fair trial and 
due process of law. 

Thus, the record shows that appellant was contradicted in what may be 


characterized as his alibi defense by purely hearsay testimony which was not 


competent to establish any such contradictory facts. Appellant had the right 


to be confronted by the witnesses against him on all the essential elements of the 
charges against him. It is not possible to say with any degree of certainty what 


the outcome of the trial may have been in the absence of this incompetent 
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contradicting evidence. Prejudice is obvious. 

Then, the District Court, in charging the jury, failed to admonish 
or caution the jury in respect to accepting or trusting to the accuracy of such 
hearsay evidence, and the issue was submitted without any safeguard to 
appellant whatsoever. 


CONCLUSION 


In conclusion, it is respectfully submitted that the District Court 


erred in allowing the cross-examination of appellant, and in receiving the 
rebuttal testimony of the police officer and the complaining witness, upon the 
statements made by'one Fields. This was hearsay testimony and incompetent 
to contradict appellant, but nevertheless did serve to contradict him upon a 
critical issue of fact in the case, and thus prejudiced his right to a fair trial 
upon the basic issue of Ms guilt of the crimes charged against him. It is 
impossible to determine what the result may have been without this prejudicial 
hearsay testimony. Accordingly, this Honorable Court should reverse the 
judgments of conviction against appellant and remand the case to District Court 
for a new trial. 


Respectfully submitted, 


ALBERT F, BEASLEY 
1019 Investment Building 
Washington 5, D. C. 


Counsel for Appellant 
Appointed by this Court 
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QUESTION PRESENTED 


In the opinion of the appellee, the following question is 
presented: 
Where a defendant’s credibility is completely and prop- 
erly impeached by: 
(1) a long criminal record, 
(2) false testimony as to conduct before arrest, 
(3) false testimony as to being with another before 
arrest, and 
(4) false testimony, shown by his own witness to be 
false, as to employment on the day of the crime 
and as to his borrowing money that day,— 


were his substantial rights affected by hearsay impeach- 


ment of a hearsay alibi which he inconsistently claimed 
during cross-examination? 


Counterstatement of the case 


Rule involved 


Summary of argument 


Argument: 


The impeachment complained of, if error, does not infest 
the judgment to the point of being reversible error un- 
der the circumstances 


Conclusion. 
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COUNTERSTATEMENT OF THE CASE 


This appeal is from a judgment of conviction for rob- 
bery and simple assault for which a sentence of four to 
twelve years was imposed on the felony count.' The issue 
presented revolves around a specific impeachment of ap- 
pellant’s testimony in a context in which general impeach- 


1The misdemeanor conviction arose apparently from the jury’s 
dissatisfaction with the Government’s proof regarding the use of 
a dangerous weapon (Tr. 96). A one-year concurrent sentence was 
imposed on the simple assault judgment. 


(1) 
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ment was accomplished in numerous, more effective, and 
unchallenged instances. Accordingly, this counterstate- 
ment is written to demonstrate absence of prejudice. 

All events occurred in the immediate vicinity of the 
public library located in the square at the intersections 
of K Street, Massachusetts and New York Avenues, 
Northwest (Tr. 5, 38, 87-88). On March 6, 1964, shortly 
after midnight, the complainant, one Wheeler, left a beer 
parlor located in this general area and proceeded on foot 
through the square. He was set upon by two men and 
robbed of his money, in addition to being cut about the 
face. (Tr. 6-8.) In the afternoon of the same day, some 
eight hours later, Wheeler was again sitting in the beer 
parlor when he observed appellant, one of the assailants, 
poking his head in the door. Appellant saw Wheeler and 
“broke and ran out of the place”. (Tr. 10.) Wheeler 
immediately followed appellant to the street and obtained 
the attention of a nearby park policeman. The two 
followed appellant into a nearby hotel. The officer 
and Wheeler went into the lobby and the officer arrested 
appellant. (Tr. 9-11.) 

Appellant gave his version of what he did on the night 
of the offense and on the afternoon of his arrest. As to 
the night of the offense, appellant testified that after fin- 
ishing work at his job in Virginia, he proceeded home by 
bus, and walked through the area in question to the hotel 
where he lived—the same hotel where he was arrested the 
following afternoon (Tr. 44-48). He testified that upon 
arriving at his hotel room he did not go back out as he 
was “too tired” (Tr. 49). 

As to what happened to appellant just before he was 
arrested, he testified that he went to his place of employ- 
ment to borrow $12.90 (Tr. 16). He then went to the 
beer parlor and at this point, met a friend—one Fields— 
who invited him to have some beer. 

Appellant testified Fields, said, “Let’s drink some 
beer.” Appellant declined stating he would rather drink 
whiskey, so the two proceeded from the beer parlor after 
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Fields said, “All right, let’s go to the whiskey store.” 
(Tr. 50-51.) Appellant testified they then went to the 
whiskey store around the corner, bought some whiskey 
and went to the hotel (Tr. 51). 

In pursuing the matter of Field’s relationship to the 
appellant and his conversations with the appellant, the 
prosecutor, without objection, inquired on cross-examina- 
tion whether at the time appellant was arrested Fields 
had said anything to the officer in appellant’s presence. 
Appellant seized the opportunity to plant the seed of an 
alibi by testifying that Fields had told the officer, “No 
sir, this man’s been with me all night” (Tr. 63). 

Possessing contrary information, the prosecutor then 
established the foundation for impeachment regarding 
this particular testimony as well as many other areas 
where impeachment was possible. It was only at this 
point a hearsay objection was made. (Tr. 65-70). 


{It is now important to view the impeachment com- 
plained of—the statement attributed by appellant to 
Fields—with all the other impeachment of appellant’s 
testimony. ] 


Aside from substantial impeachment by prior convic- 
tions appellant was impeached regarding his testimony 
about going into the liquor store (Tr. 51), by the testi- 
mony of Officer Digulimio that he first observed appel- 
lant about fifteen feet from the beer parlor and kept 
him in constant sight until he went into the hotel and 
that at no time had appellant gone into the liquor store 
(Ty. 81-82). Appellant had also testified that Fields was 
with him from the time they departed the beer parlor 
until they arrived at the hotel (Tr. 67). This was re- 
futed by Officer Digulimio’s testifying that appellant was 
alone when observed going from the beer parlor to the 
hotel (Tr. 81). 

Moreover, his own evidence impeached his testimony. 
Appellant had earlier testified that he had gone to Vir- 
ginia that afternoon, to borrow money from his employer 
and that he had worked on the night of the 5th, just be- 
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fore the robbery (Tr. 46, 49). His own witness put the 
lie to both of these claims. Miss Croson testified, as the 
secretary to appellant’s employer, that the records of that 
organization reflected appellant was no longer employed 
on the 5th of March, and indeed had received payment 
by way of a check for two previous days of work as 
distinguished from a loan (Tr. 89-91). 

Both Officer Digulimio and Wheeler also testified in 
rebuttal that Fields said to the arresting officer at the 
time that he could vouch for appellant’s whereabouts on 
the 4th, a Wednesday, but not on the 5th—the night in 
question (Tr. 82-84, 93). 


RULE INVOLVED 


Rule 52(a), Federal Rules of Criminal Procedure, pro- 
vides: 

Any error, defect, irregularity or variance which 

does not affect substantial rights shall be disregarded. 


SUMMARY OF ARGUMENT 


Since appellant’s credibility was so thoroughly im- 
peached by so many examples of false testimony, the im- 
peachment of his last minute hearsay alibi (which ap- 
peared to be inconsistent with his main defense), was 
not reversible error. 


ARGUMENT 


The impeachment complained of, if error, does not infest 
the judgment to the point of being reversible error 
under the circumstances. 


(See Tr. 9, 44-49, 63) 
At the outset it should be observed that appellant him- 
self injected the presence of Mr. Fields into the cireum- 


stances surrounding his arrest. It is also important to 
note that appellant did not defend on alibi as he now 
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characterized that defense (Br. 10). His testimony as 
earlier pointed out, was innocent presence in the vicinity 
at about the time in question (Tr. 9, 47-49). When given 
the opportunity, however, he eagerly asserted, by way of 
hearsay, that Fields was with him “all night” (Tr. 63). 

This, of course, created a problem for the jury. How 
could appellant have gone directly from work to his room 
(Tr. 44-49), and yet have been with Fields “all night” 
(Tr. 63), when Fields was not his roommate (Tr. 63)? 

Thus the issue for the jury was whether appellant was 
telling the truth when he said that he was walking home 
from work in the vicinity where Wheeler said he was 
robbed. The jury’s ability to evaluate that testimony, we 
submit, remains effected by the rebuttal testimony that 
Fields had been unable to vouch for appellant’s where- 
abouts. That appellant was not a truth-telling witness 
was made abundantly clear to the jury when they evalu- 
ated his previous criminal convictions, his properly im- 
peached testimony regarding a visit to the liquor store 
in the company of Fields, and the self-impeaching testi- 
mony that he had worked on the night in question and 
had borrowed money from his employer—the contrary 
having been shown by his own witness. 

Under these circumstances, the mandate of Rule 52(a) 
seems controlling. If the impeachment regarding Field’s 
statement was error, it certainly did not affect his “sub- 
stantial rights” and “shall be disregarded”. United States 
v. Cianchetti, 315 F.2d 584, 590 (2d. Cir. 1963). See 
also Crawford v. United States, 91 U.S. App. D.C. 234, 
236, 198 F.2d 976, 978 (1952). cf. Harlow v. United 
States, 301 F.2d 861, 375 (5th Cir. 1962), cert. and re- 
hearing denied, 371 U.S. 814 & 906. His credibility was 
totally destroyed in other far more important ways. 
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CONCLUSION 


Wherefore, appellee submits the judgment of the Dis- 
trict Court should be affirmed. 


DAviD C. ACHESON, 
United States Attorney. 


VICTOR W. CAPUTY, 
FRANK Q. NEBEKER, 
Assistant United States Attorneys. 


ov. B. GOVERNMENT PRINTING OFFICE, 1905 763356 591 


